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ARTHUR SEAGREN, APPELLEE, j 
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_ 

Brief For Appellee, Arthur Seagren. 
STATEMENT OF CASE. 

! 

The proceeding instituted in the Court below was not 
an ejectment proceeding but a condemnation proceeding 
brought under Act of Congress of January a, 19$7 (44 
Stat. L. 931) to take by condemnation— 

i 

“all of the privately owned land, buildings and 
other structures, in square numbered 576 and 
square numbered 578.” 

| 

The pending appeal relates to a portion of the award 
for Parcel VII (in square 576) in said proceeding, being 
the portion described in the following special finding of 
the Condemnation Commission— 

“With respect to that part of Parcel VII used as 
a gasoline station, the Commissioners under 
instruction XI Xa place a valuation of 835,000 
on the improvements placed thereon by the 
tenant.” (Rec. p. 9.) 

I 

The very substantial nature of the buildings and other 
tructures comprising such gasoline-station improve- 
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ments is apparent from photograph marked “Seagren 
Exhibit 5” which was in evidence below and is to be 
produced before this Honorable Court pursuant to the 
rules of this Court and express provision to that effect 
in the bill of exceptions below (Rec. p. 35). Instruction 
XI Xa (Rec. p. 31), expressly mentioned in said special 
finding, absolutely precluded the inclusion in the award 
for such gasoline-station improvements of any allowance 
for movable chattels or equipment commonly known as 
trade fixtures. Moreover, instiuction XXVI expressly 
required the amount of the award for such gasoline- 
station improvements to be limited to— 

“the increased value, if any, resulting to the land 
from said improvements." (Rec. p. 32.) 

The appellant, United States, made no showing, or 
even claim below, that the Condemnation Commis¬ 
sioners had failed in any respect to obey either of said 
instructions. 

Consequently, the supposed question of law which the 
appellant raised below is a very narrow one, and is, 
unfortunately, very much obscured, rather than clearly 
presented, in the involved and argumentative statement 
made in appellant’s brief. In the interest of clearness 
and fairness, the real and only question raised below 
can be best described by quoting in full from the written 
opinion of Mr. Chief Justice Wheat filed below, as 
follows: 

“Arthur Seagren, a tenant of Parcel VII and 
one of the respondents, petitions the court that 
the sum of $35,000 be included for his benefit- 
in the award for that parcel, basing his petition 
upon the following special finding of the com¬ 
missioners : 

“ ‘Pursuant to order of the court, dated May 12, 
1930, the commissioners beg to report in answer 
to the inquiry contained therein, that the award 
which they made in the following language: 
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“Parcel VII, original lot 6, and assessment 
and taxation lots 806 to 812, both inclusive, 
square 576, improved by premises numbered 
108 Second Street S. W., and numbers 128, 
132, 134 and 120 Maryland Avenue S. we 
appraise the interest of the owner of parcel 
VII to be 8320,040.00” | 

consisted of the amount to be paid to the owners, 
independently of the gasoline-station improve¬ 
ments thereon, and, accordingly, in the eveht the 
court allows recovery by the tenant for the 
gasoline-station improvements, which we valued 
at $35,000.00, that amount should not be de¬ 
ducted from the aforesaid amount of $320,040.00.’ 

“The petition is opposed by the Government 
upon the ground that the improvements must be 
treated as personal property, because the Agree¬ 
ment between the owners of the freehold aiid the 
tenant that they might be removed by the tenant 
upon the expiration of his tenancy has givenj them 
definitely that quality and status. It is conceded, 
however, that for the purposes of this case the 
structures may be considered as of such a j char¬ 
acter as would ordinarily require them to be 
treated as part of the realty. If the principles 
which have been settled in controversies between 
landlord and tenant are to govern, the Govern¬ 
ment presents a strong case. In my opinion, 
however, when controversies like this arise in 
condemnation proceedings, the solution is pot to 
be found by applying those principles. The true 
rule, I think, is that stated by Judge Hatjch in 
Matter of Appointment of Park Commissioners, 
1 N. Y. Sup. 763, 768, as follows: 

“ T conceive the true rule to be that when 
property is taken by the right of eminent 
domain the doctrine of fixtures and erections, 
as applicable to the relation of landlord and 
tenant, have no application; the question being, 
Is the property taken of the character of real 
estate, and is it inherently real property? 
If it is then it becomes the subject of appropria¬ 
tion, and not only may but must be takfen as 
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an entirety, as it then exists, without reference 
to the respective ownerships or parts of such 
real property. This property being of a char¬ 
acter which is the subject of appropriation, it 
became the duty of the commissioners to 
determine its value, and award that sum to 
the respective parties in interest.’ 

“Judge Hatch, a lawyer and jurist of distinc¬ 
tion, reached his conclusion after painstaking 
consideration and by reasoning which seems to 
me to be sound. It has received the approval of 
the Circuit Court of Appeals, In Re Post Office 
Site, 210 Fed. S43, and I find no Federal case 
which requires me to reject it as an authority. 

“I hold, therefore, that the value of the gasoline 
station improvements, S35,000, should be in¬ 
cluded in the award for Parcel VII and paid 
to the petitioner, Seagren.” (Rec. pp. 19-20.) 

The petition of appellee, Seagren, referred to at the 
commencement of the opinion of the Court below, 
appears at pages 16 to IS of the Record. Appellant did 
not join issue upon any of the averments contained in 
said petition, and, consequently, acquiesced therein. 
As such petition was filed in advance of any decree, and 
states very explicitly the position of this appellee, the 
statements therein made should, of course, be looked 
to for the ascertainment of such position (rather than 
the argumentative assertion of appellant that, without 
any compensation whatever being actually paid to 
appellee, he should “in contemplation of law” be regarded 
as “compensated”). Appellee’s position was expressly 
stated in said petition as follows: 

“The owners of said fee-simple title make no 
claim to any part of the valuation of said gasoline- 
station improvements, but recognize petitioner 
as solely entitled thereto, as will more fully appear 
from written statement hereto annexed, marked 
‘Exhibit A’, and made a part hereof. In view 
of the imminent taking of said parcel VII by the 
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Government, this petitioner is content to accept 
as his part of the total compensation to be paid 
by the Government merely the valuation of the 
said gasoline-station improvements, without any 
additional payment to petitioner of a sum Cal¬ 
culated to be the value of the aforesaid further 
lease to which he is entitled, and petitioner, 
through his counsel, so stated in the proceedings 
before the commission, rendering unnecessary any 
finding, general or special, by the commission in 
that connection.” (Rec. p. 17.) 

The Court below was evidently satisfied, under the 
conditions so admitted, that there was no occasion to 
take evidence on the subject of the existence of appellee’s 
lease. Had a material issue on that subject been in¬ 
volved, and had appellee’s right not been established 
independently thereof, the Court below would, obviously, 
have been in duty bound to take appropriate steps for 
its determination, as the Court had explicitly withheld 
any such authority from the Condemnation Commis¬ 
sion and necessarily reserved it to itself, by the following 
direction in Instruction XXVI,— 

“the commissioners will not undertake to decide 
the question of the existence of a lease” (Rec. 
p. 32). 
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ARGUMENT. 

I. 

Act Does Not Limit the Buildings and Other Structures 
Taken to Those Owned by the Owners of Fee 
Simple Title. 

The Act of appropriation being general, restrictions 
or limitations will not be implied. The provisions being 
broad enough to enable the Government to claim all 
buildings and other structures as being taken, there 
necessarily exists “the correlative right to insist upon 
payment,” since “the law does not leave the title in a 
state of suspense.” Jackson vs. State, 213 N. Y. 34, 36. 

II. 

If the Act Expressly Excluded the Gasoline Station 
Improvements, the Result to the Government 
Would be Most Disastrous, Because, in Such 
Event, the Owner and Occupant of Such Gasoline 
Station Improvements Could Not Be Disturbed or 
Molested in His Continued Occupancy Thereof. 

In other words, if the gasoline station improvements 
were not included in that which is taken, and com¬ 
pensated for, there would be no vestige of jurisdiction 
over the same at all in this condemnation proceeding, 
and, in such aspect, it would be the bounden duty of the 
Court to see to it that its decree were so drawn as to 
expressly exclude the gasoline station improvements 
from that which is taken, the Government merely taking 
the title of the Saegmullers to the land itself burdened 
with appellee Seagren’s ownership of, and rights in, the 
gasoline station improvements. 
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m. 

Appellee’s Ownership of the Gasoline Station Improve¬ 
ments is Something Additional to His Leasehold 
in the Land, and His Right to Compensation for 
Each is Recognized by All Authorities. 

The leading decision on this subject is Re Park 
Commissioners, 1 N. Y. Suppl. 763, decided in |1888, 
quoted with approval by the Federal Circuit Cogrt of 
Appeals for the 2nd Circuit in 1914, in Re Post Office 
Site in Borough of the Bronx et al. vs. United ^tates, 
210 Fed. 832, 834-5. 

In Re Park Commissioners, supra, the Court sajid: 

“The inherent character of this property is real 
estate; no agreement can change that. Blit the 
lessors and lessees say: 4 As between us, we will 
treat it as personal property.’ Such agreement 
does not change its character; it still has thej same 
inherent properties. The confusion arises by 
calling property essentially real, personal prop- 
erty. It is true that the lessor could not convey 
it against the will of the lessee, but he cani with 
his consent, and a deed from the owner Of the 
soil would pass title to it. Mott vs. Palmer, l| N. Y. 
564. No person can compel the lessee to consent 
to such transfer of his rights. But now a superior 
power steps in, and says to the owner and lessee: 
‘For the benefit of the public, you must surrender 
your lights.’ If, by the lessees’ consenting to a 
sale and transfer, the deed would vest in thq pur¬ 
chaser perfect title to the whole as real property 
how can a different result be arrived at when the 
purchase is enforced? The city, by instituting 
these proceedings, occupies the position i of a 
purchaser; and that, whether the parties consent 
or not. The propertj r taken must be taker! as it 
exists at the time the proceedings are instituted. 
Livingston vs. Sulzer, 19 Hun. 375; In re| Wall 
Street, 17 Barb. 617. As the property now exists, it 
is real property, and so remains until the structure 
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is severed from the soil. This act the tenant is not 
hound to perform at the time the property is 
taken. As it then is, so it may always remain; 
and, when the city makes the compensation for 
the property, it steps into all the rights possessed 
by both parties.” (7(55-6.) 

“No reported case in this state is called to our 
attention, and none found after diligent search, 
where the right of the tenant to receive compensa¬ 
tion for permanent improvements made by him 
upon leased land, taken by right of eminent 
domain, has been denied.” (767.) 

“I conceive the true rule to be that, when 
property is taken by the right of eminent domain, 
the doctrine of fixtures and erections, as applicable 
to the relation of landlord and tenant, have no 
application: the question being, is the property 
taken of the character of real estate, and is it 
inherently real property? If it is, then it becomes 
the subject of appropriation, and not only may, 
but must, be taken as an entirety, as it then 
exists, without reference to the respective owner¬ 
ships or parts of such real property. This 
property being of a character which is the subject 
of appropriation, it became the duty of the 
commissioners to determine its value, and award 
that sum to the respective parties in interest. 
This has not been done. The basis of determina¬ 
tion was the rental value of the leasehold interest 
for the unexpired term. So far as they fairly con¬ 
sidered this element, their award is not open to 
question. It is an element of value justly to be 
considered. The undisputed testimony, however, 
shows that , the buildings upon the property were of 
the value of over SI2,000. For this no award what¬ 
ever was made. As shown by the record, this 
property was treated as property essentially per¬ 
sonal, and not the subject of condemnation; con¬ 
sequently its value was not considered. As already 
seen, this view is error, and must be corrected by 
a new award.” (768.) 
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In Re Post Office site in Borough of the Bronx et al. 
vs. United States, supra, the Federal Circuit Couri of 
Appeals said: 

“We are inclined to the opinion that in (Con¬ 
demnation proceedings, where the property is 
taken in invitum, the rule which obtains is 
analogous to that between vendor and vendee 
and not that between landlord and tenant. 

As was said in Re Park Com’rs (Superj) 1 

N. Y. Supp. 763: j 

‘If, by the lesees’ consenting to a sale land 
transfer, the deed would vest in the purchasers 
perfect title to the whole as real property, how 
can a different result be arrived at when j the 
purchase is enforced? The city, by instituting 
these proceedings, occupies the position Of a 
purchaser.’ j 

See also, Matter of City of New York, 118 4pp. 
Div. 865, 103 N. Y. Supp. 908; In re Mayor, 
39 App. Div. 589, 57 N. Y. Supp. 657; Iff re 
Block Avenue A, etc., 66 Misc. Rep. 488, 122 
N. Y. Supp. 321. 4 j 

In the latter case the court said: 

‘The city took the entire buildings as they 
stood, including the trade fixtures therein, and 
for the purposes of this proceeding they must 
all be regarded as real property; that is, as 
between the tenant and the city, the trade 
fixtures were real property, and the tehant 
was under no more obligation to remove ihem 
than he would be to remove a building if he 
were the owner. As between the tenant and 
the owner, however, the trade fixtures jwere 
personalty, and could be removed, and there¬ 
fore any award made for them would go to the 
tenant.’ ” 

It will be noted that the Federal Circuit Court of 
Appeals, in its said opinion, quoted with approval from 
a number of decisions, including In re Block Boujnded 
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by Ave. A. etc., City of N. Y., 122 N. Y. Suppl. 320, 
340, where the Court said: 

“ The tenant is not obliged to remove trade 
fixtures attached to buildings erected upon lands 
required for a public use any more than is the 
owner to remove a building thereon.” 

A fortiori a tenant is not required to remove buildings 
arid other structures erected by and belonging to him, but 
is entitled to be paid for the same. 

Nichols on Eminent Domain (2nd Ed.) Vol. 1, Sec. 
234, lays down the settled doctrine, under the title 
“BUILDINGS AND FIXTURES UPON LEASED 
LAND,” in text reading as follows: 

“It frequently happens that, in the case of a 
lease for a long term of years, the tenant erects 
buildings upon the leased land or puts fixtures 
into the building for his own use. It is well 
settled that, even if the buildings or fixtures are 
attached to the real estate and would pass with a 
convevance of the land, as between landlord and 
tenant they remain personal property, and, in 
the absence of a special agreement to the con¬ 
trary, may be removed by the tenant at any time 
during the continuation of the lease provided 
such removal may be made without injury to the 
freehold. This rule is however entirely for the 
protection of the tenant and cannot be invoked 
by the condemning party. If the buildings or 
fixtures are attached to the real estate, they 
must be treated as real estate in determining the 
total award, but in apportioning the award they 
are treated as personal property and credited to 
the tenant.” 

Surely, a rule which has been settled for more than 
forty years; which has guided this appellee in the 
assertion of his rights; and which has had the express 
sanction of another high Federal Court, namely, the 
Circuit Court of Appeals for the 2nd Circuit, cannot be 
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brushed aside and the appellee left wholly Without 

I 

remedy of any kind, without doing violence to the 
salutary doctrines of stare decisis. 

CASES RELIED ON BY APPELLANT 

1 

I 

No case relied on by appellant decides, or attempts to 
decide, the point involved in this case. 

At page 13 of appellant’s brief, Boston Chamber of 
Commerce vs. Boston, 217 U. S. 189, 195, and McGovern 
vs. New York, 229 U. S. 303, 372, are cited as; being 
determinative of the point, and at page 25 of appellant’s 
brief it is further contended that Matter of Appointment- 
of Park Commissioners, 1 N. Y. Supp., 763, 768,1 which 
the Court below relied upon, “is just the opposite of 
the doctrine that the Supreme Court has made fcjinding 
on us.” It is noteworthy that In Re Post Office Site, 
210 Fed. 843 (C. C. A. 2nd Cir.), also relied upon by 
the Court below in its written opinion, is entirely 
ignored in appellant’s brief. It is also noteworthy that 
the last-named case was decided in 1914, 5 vears after 
the decision in Boston Chamber of Commerce vs. 
Boston, supra, and 2 years after the decision in Mc¬ 
Govern vs. New York, and yet neither of them was 
alluded to in Re Post Office Site supra, for the obvious 
reason that neither of them involved, in the remotest 
degree, the point involved in that case. Moreover, a 
reading of the typewritten brief filed by counsel for 
appellant with the Court below in this case will disclose 
that neither of said Supreme Court cases was then 
claimed by said counsel to bear in anywise upon this 
case, and on that account they were not even cited in 
said brief, although both of said Supreme Court; cases 
are very well known to all lawyers practicing in con¬ 
demnation cases and are repeatedly cited by counsel 
for appellant in cases where applicable, notably in the 
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valuation of private alleys and roadways which are 
subject to easements in favor of other lands. The 
principles laid down in those Supreme Court cases are 
in entire harmony with appellee’s position in this case, 
because they expressly recognize that the right of the 
Government on the one hand, and of the citizen on the 
other, under the “just compensation” clause of the 
Federal Constitution, is not something of mere “theoret¬ 
ical creation,” nor controlled by mere matters of form, 
but is a substantive thing to be dealt with as such in a 
practical way. This is all appellee asks. Appellant, on 
the contrary, asks the Court to follow it in some theo¬ 
retical gymnastics, through the medium of which 
appellant would make no payment whatever to anyone 
for substantial improvements consisting of buildings 
and other structures conceded to belong to appellee, 
and also conceded to be “of such a character as would 
ordinarily require them to be treated as part of the 
realty” (Rec. p. 19), and which actually cost the appellee 
$60,000 (Rec. p. 35), nearly twice the amount of the 
award allowed. According to appellant, the appellee’s 
ownership and rights should be restricted to the severance 
of such buildings and other structures, merely because 
he has the reserved right or option of severance as a last 
resort if he shall not have otherwise disposed of his 
ownership and thereby realized its then remaining value. 
According to appellant, such buildings and other struc¬ 
tures, built by appellee at such tremendous expense, 
were not erected for the purpose of obtaining the full 
value thereof, including direct use and enjoyment thereof 
during the term of his tenancy, but appellart would 
have the Court believe that the ultimate right or option 
of removal accorded to appellee constituted his sole 
right, instead of being a mere incident of his right and 
ownership by which he could prevent the owners of 
the fee from acquiring the improvements at the expira- 


13 


tion of the tenancy without paying for the same. The 
special findings of the Condemnation Commission es¬ 
tablish the fact that the most advantageous use of the 
land is for gasoline-station purposes, and further that 
the gasoline-station improvements belonging to appellee 
are so well adapted to the use of said land for a gasoliine- 
station that they enhance the value existing withbut 
such improvements to an additional amount of S35,C|00, 
which has been awarded to appellee. As well might the 
appellant claim that, because the owner of the fee in a 
given case has the right or option to remove any existing 
improvements from the land, such right or option niust 
be considered his sole right, and the land may be taken 
by the Government without compensation with respect 
to the improvements. The chief fallacy in appellajnt’s 
contention is in assuming that appellee’s only right is 
the right to remove. Moreover, such fallacy is coupled 
with an equally obvious fallacy, for which appellant 
contends, namely, that the hastening of the time of 

I 

removal, so as to also deprive appellee of his direct use 
and enjoyment of the buildings and other structures 
during his tenancy, although constituting a very 'sub¬ 
stantial and undeniable deprivation of appellee’s rights, 
should be treated “in contemplation of law” as causing 
him no loss, injury or damage (See page 21 of appellant’s 
brief). j 

At page 20 of appellant’s brief, it is asserted | that 
appellee’s situation “is precisely that prescribed; and 
dealt with in Baltimore vs. Gamse, 132 Md. 290.” 
The record and opinion in that case, however, shows 
that it was a condemnation case in which no improve¬ 
ments were claimed to be owned by the tenant and their 
enhancement of the value of the land went to the j land¬ 
lord, without dispute, the tenant seeking to compel the 
State to add, by way of damages, the cost and expense 
incident to his moving. The Court refused, of course, 
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in the case cited to sustain such claim, because such 
items are never recognized as constituting allowable 
damages. No such item has been claimed by, or allowed 
to, appellee. 

At page 21 of appellant’s brief, much reliance is sough 
to be placed, as applying to the case at bar, upon the 
case of Holt vs. Henley, 232 U. S. 637, 641. That case, 
however, was not a condemnation case, and had not 
the remotest relation to one. It had to do merely with 
the effect of a conditional sale contract as between the 
conditional vendor and a prior mortgagee, holding that, 
where the prior mortgagee is not really injured by the 
installation or removal of a chattel which is the subject 
of a subsequent conditional sale contract, no “mystic” 
effect will result from the mere use of bolts and screws, 
to brush aside the rights of the conditional vendor and 
enrich the prior mortgagee. 

At page 22 of appellant’s brief, the case of City of 
Newark vs. Cook (N. J.), 1926, 133, Atl. R. 875, is cited 
as being in point. However, that case (like the Gamse 
case) is one to the effect that costs and expenses of 
moving, loss or injury to good will, etc., are not rec¬ 
ognized as constituting allowable damages in a con¬ 
demnation case. Moreover, if said case contained any 
pertinent holding, it would not be entitled to the slightest 
respect in a Federal Court, in view of the assertion made 
in the opinion— 

“The compensation is such only as is fixed by 
statute, whether it be adequate or inadequate, 
just or unjust.” 

The Court deciding that case does not appear to have felt 
bound by the Federal Constitution’s requirement of 
“just compensation.” Appellant, the United States, 
however, can hardly claim immunity from the obliga¬ 
tions of the Federal Constitution. 
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At page 23 of appellant’s brief, Wiggins Ferry Co. vs. 
0. & M. R. Co., 142 U. S. 396, 415, and Van Ness vs. 
Pacard, 2 Pet. 137, 144, 145, are cited as being par¬ 
ticularly in point. However, those cases dealt simply 
and solely with the removability by a tenant (as betjween 
himself and his landlord) of that which had beep ex¬ 
pressly agreed to by the landlord, no matter how firmly 
affixed to the soil. Neither case was a condemnation 
case, and the rule as between vendor and vendee; was 
neither involved nor discussed. A condemnation caise is, 
of course, one of vendor and vendee, the taker being the 
vendee, and the person from whom the taking occurs 
is the involuntary vendor. Re Post Office Sitb vs. 
United States, supra. 

CONCLUSION. | 

It is manifest, from the foregoing, that the award to 
appellee of $35,000 for the buildings and other struc¬ 
tures which actually cost him $60,000, and which are 
conceded to be “of such character as would ordinarily 
require them to he treated as part of the realty ” (Rec. p. 
19), is in no sense a “theoretical creation ,” but the! only 
“theoretical creation ” is the argument by which appellant 
seeks to defeat the “just compensation” to w’hich appellee 
is obviously entitled. The only parties having any 
possible interest, in any event, in the valuation pf the 
gasoline station improvements, namely, the Saegmiullers 
as owners of the fee, and appellee Seagren, as tenant and 
owner of said improvements, have concurred oil the 
record in appellee’s exclusive and absolute right to the 
award for said improvements, which are, under the 
settled decisions, an essential part of the realtjy (as 
between vendor and vendee) for which the Government 
is required to pay compensation in accordance with the 
award made. The Government’s liability in any aspect 




would seem to be plain, and it has no possible concern 
in whether the award goes wholly to appellee, to whom 
it clearly belongs, or wholly to the Saegmullers, or partly 
to each, and the acquiescence of the Saegmullers in the 
payment to appellee cannot be distorted into a waiver 
in favor of the Government. 

The decree below is right, and should be affirmed. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
Attorney for Appellee, Arthur Seagren. 



